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socio-legal implications of migration governance in terms of the emergence of
categorizations leading to differentiated inclusion of migrant groups. The article
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externalization process, such as the production of differentiated legal statuses
amongst migrant communities with protection needs, have so far been
overshadowed.
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Introduction

European Union (EU) external governance is generally defined as the expansion of EU
rules beyond EU borders (Lavenex & Schimmelfennig, 2009; Qadim, 2014, p. 244).
Externalization in the context of migration governance has been widely used to refer
to the transfer of border management to third countries and the redefinition of migra-
tion management beyond the territorial borders of destination states. Turkey, treated
by the EU almost simultaneously as a candidate country and a third country, has been
directly affected by EU externalization. This article reframes the impact of
externalization and discusses how the external and technical character of the EU acces-
sion process in Turkey has played a role in the legal construction of migrant (il)legality
in a multi-layered and differentiated way.
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Turkey constitutes an interesting case for discussing and potentially theorizing the
legal-infrastructural and socio-legal implications of externalization practices. The legal
infrastructure in this article refers to changes in the legal framework regarding the gov-
ernance of mobility as well as institutional arrangements that underpin changes in law
and practices. Socio-legal implications here refer to outcomes of policies for the social
and political integration of migrants with various legal statuses.

Acknowledging that Turkey is not a passive recipient of EU externalization when it
comes to negotiating with the EU over migration related topics (Atag et al., 2017) (see
also 1qduygu & Ustiibici, 2014 Karadag, 2019, this issue), the article makes two interre-
lated arguments on the socio-legal effects of externalization. First, externalization mea-
sures have led to the technocratic, rather apoliticized framing of migration governance
in Turkey. The technocratic approach to migration governance continued, even under
conditions in which one would have assumed politicization to have been inevitable,
such as the arrival of large numbers of displaced refugees over a short time period.!
Second, the technocratic approach to migration governance has overshadowed the
complex, controversial aspects of externalization such as the production of differenti-
ated legal statuses amongst migrant communities with protection needs.

The analytical connection between the technocratic approach to migration and the
production of differentiated legal status is established through an inter-connected
reading of recent literature on the EU impact on Turkey’s migration governance from
early 1990s until the present challenge of refugee arrivals from Syria and on the con-
ceptual framing of externalization practices from critical security studies. Hence, the
discussion in the article draws on emerging literatures on the external dimension of
EU migration and border policies (Boswell, 2003; Frelick, Kysel, & Podkul, 2016;
Geng, Heck, & Hess, 2019; Lavenex & Ucarer, 2004; Wunderlich, 2013), global migra-
tion management (Geiger & Pécoud, 2010), critical border studies (Bigo, 2014;
Pallister-Wilkins, 2015; Tsianos & Karakayali, 2010), and the legal production of mi-
grant illegality (De Genova, 2004) as well as the recent scholarship on differentiated
inclusion in Turkey (Baban, Ilcan, & Rygiel, 2017; Geng et al., 2019; Sézer, 2019).

The paper historicises the emergence of Turkey as a geography of ‘transit’, and later
as a ‘safe haven’, looking at the impact of EU externalization on the political and insti-
tutional context of migration governance. The methodology encompasses a multi-
methods approach that not only includes stakeholder interviews but also observations
in policy meetings on migration governance as well as a critical and close reading of
secondary literature and policies.” Policy developments in migration governance since
the early 1990s, but especially since 2003 when Turkey’s harmonization with the EU
acquis gained momentum, provide the basis for the analysis.

The article first evaluates the literature on externalization practices, where I trace the
institutional implications of border externalization practices at the conceptual level and
engage with the recent literature on Turkey. The following parts of the article present a

"The term politicization refers to the fact that immigration related issues have generally been part of high
politics. What I later refer to as apoliticization refers to the fact that political parties in Turkey did not
necessarily have an explicit stance on immigration issues until the June 2015 elections.

*The empirical discussion is based on the analysis of policy documents produced by the EU and Turkish
government. In order to understand the functioning of laws, I conducted over 25 expert interviews from 16
institutions in Turkey, including state departments, international organisations and civil society organisations
(CSOs) throughout 2012 and 2013, as part of a larger PhD research.
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chronological and analytical overview of migration governance in Turkey since the late
1980s in terms of the emergence of transit spaces in the context of EU border policies.
The focus on the post-2008 period reveals how the external and technocratic character
of migration law making in Turkey and the production of migrant illegality were re-
constructed through immigration law. The last part of the article highlights the
continuation of the impacts of externalization in interaction with other factors on the
governance of mass refugee movements, using the example of the Turkey-EU statement
of March 2016 as the latest obvious instrument of externalization.

Border externalization and its socio-legal implications

As EU interest in controlling irregular migration and asylum flows has grown, the
border areas neighbouring Europe have been shaped through various forms of border
closure policies. In the late 1990s and 2000s, the diffusion of norms, laws and institu-
tions resulted in the tightening of EU border policies. As Huysmans (2006) noted re-
garding the securitization of migration in the EU context, the elimination of internal
borders was conditioned on the strengthening of external borders. Consequently,
border closures at the external borders of the EU were coupled by conditionality
requiring neighbouring countries to play an active part in ‘combating’ irregular
migratory flows, within the logic of externalized migration control. In this context,
border externalization commonly refers to ‘a series of processes of territorial and ad-
ministrative expansion of a given state’s migration and border policy to third countries’
(Casas-Cortes, Cobarrubias, & Pickles, 2016, p. 231).

This preoccupation with securing EU borders through externalizing border controls
has had diverse outcomes. As the measures making mobility costlier and riskier for mi-
grants were strengthened, public attention turned to ‘border spectacles’ as the media
depicted large groups in crowded boats, people climbing wired fences and bodies wash-
ing onto shore (De Genova, 2015). Research on the immediate effects of border clo-
sures reveals that rather than fortresses, border zones have become gates filtering those
who are allowed to enter and then who need to be protected and those to be detained
and returned (Isleyen, 2018b; Pallister-Wilkins, 2015; Qadim, 2014). Deterrence
measures such as removal, detention, and deportation as immediate effects of
externalization have been widely criticized for their life threatening consequences. This
is the reason why most control and containment measures involve life-saving
humanitarian endeavours claiming ‘to protect migrants from the dangers of the jour-
ney’ (Frelick et al., 2016, p. 193). In this context, along with control and filtering, border
zones are also sites of humanitarian intervention and care as widely theorized through
an extension of Foucauldian lens of bio-politics from a geographical perspective
(Isleyen, 2018b; Pallister-Wilkins, 2015). In these border zones, gatekeepers such as
border guards see themselves as technical managers of flows, judging the intentions of
individuals (Bigo, 2014, p. 215), and at the same time as humanitarian workers (Isleyen,
2018a; Pallister-Wilkins, 2015).

These studies show how rescue operations and humanitarianism serve to justify the
technologies of border enforcement. Not only deterrence, but also ‘humanitarianism
moves beyond conventional territorial boundaries [.....] to neighbouring countries of
transit and origin’ (Isleyen, 2018b, p. 853). Yet, few studies discuss how this interplay

between humanitarian intervention and control mechanisms has been translated
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beyond the border as a socio-legal effect of externalization, whereby not only border
guards but various actors of migration governance have become engaged in filtering
migrants and asylum seekers in need of care.

Along with direct action in terms of non-entry policies, ‘indirect actions, such as the
provision of support for or assistance to security or migration management practices in
and by third countries’ have become widespread. As it required active involvement by
these third countries, such practices are mostly framed as ‘an exercise in capacity build-
ing for countries of origin, countries of first arrival, and transit countries’ (Frelick et al.,
2016, pp. 193, 196). Disguised under the technocratic language of capacity building, an-
other priority area for EU migration management has been to invest in the legal infra-
structure of third countries to ensure that these countries embrace an adequate legal
framework to provide protection for migrants and refugees (Geiger & Pécoud, 2010, p.
7). Hence, spaces of transit have not only become gates to filter who may enter the EU
but also sites of humanitarian intervention where unwanted migrants can be returned.
EU externalization practices thereby function as a means for third countries to
internalize norms of migration governance (Brouillette, 2018, p. 17).

The external dimensions of EU border policies have had a direct influence on the
securitization of irregular migration and technocratic functioning of migration govern-
ance outside European borders. As discussed by Geiger and Pécoud (2010, p. 9), the
externalization of migration management is performative in the sense that immigration
restrictions produce migrant illegality and construct migrants as ‘illegal subjects’, con-
tributing to their subordinate inclusion as a docile labour force in the domestic labour
market (De Genova, 2004; Garcés-Mascarefias, 2012). As put by Menjivar, the con-
struction of immigrant illegality, ‘is no longer confined to the territorial borders of the
receiving country; it is a process that starts before immigrants arrive at the physical
border, in transit areas and, in some cases, even at the point of departure’ (Menjivar,
2014, p. 363). Meanwhile, more discussion is needed on what kind of legal subjectivities
are produced in countries affected by externalized and technocratic approaches to mi-
gration management and how these processes are informed by the logic of border
externalization based on control and humanitarian intervention. At this point, Turkey
is a case in point to reveal the technocratic character of emerging forms of governance
and their socio-legal implications.

The transformation of migration governance in Turkey has been widely discussed, ini-
tially in relation to EU conditionality (Igduygu, 2007; Lavenex & Ugarer, 2004; Ozcurumez
& Senses, 2011; Tolay, 2012). While the literature on Turkey-EU relations and foreign
policy focus on the mechanisms of policy transfers and explore the bargaining power
exercised by third countries such as Turkey (Aras & Menciitek, 2018; Icduygu & Ustiibici,
2014), they have put less emphasis on the socio-legal implications. Since the arrival of
Syrian refugees, migration scholars working on the case of Turkey have emphasized the
differentiated inclusion in relation to various groups of migrants and refugees (Baban
et al,, 2017; Geng et al., 2019). Others problematized differential treatment among Syrians
either based on ethnicity (Korkut, 2016) or on several criteria of vulnerability (Sozer,
2019). As Sozer (2019) discusses, the categories differentiating among Syrian refugees has
been re-defined at the stage of implementation. Both Baban et al. (2017) and Korkut
(2016) suggest that Turkey’s reception policy towards Syrian refugees has been geared to-
wards a humanitarian approach, not towards a long term integration.
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These recent studies on Turkey have evaluated the situation since 2011 from a socio-
legal perspective but without necessarily emphasizing the continuation of earlier forms
of migration governance in the context of the external dimension of EU border and mi-
gration policies. There is need to underscore that these effects are not new and reflect
implicit ways of differentiation from earlier periods (see Biehl, 2015; Ustiibici, 2018).
Among the recent literature, Geng et al. (2019, p. 500) emphasizes the continuation of
the governance regime and rightly point to the new trend regarding the emergence of a
‘multilayered migration regime’ and draw attention to ‘how the EU-Turkey deal disen-
franchises people’ in need of protection. However their analysis, albeit valuable, does
not sufficiently discuss mechanisms of externalization and responses to it (see Stock,
Ustiibici, Schultz, this issue). In relation to these emerging and fruitful literatures, the
article invites us to read the recent developments in Turkey as the continuation of a
historically technocratic approach to migration governance despite recent politicization
and, at the same time as an extension of control and humanitarian dynamics widely
discussed in the context of border externalization.

Pre-2008: emergence of ‘technical commitment’ to govern migration

Over the last few decades, Turkey has faced various mixed migratory flows, which have
created a complex migration system involving irregular labour migrants, transit mi-
grants, asylum seekers, refugees and regular migrants. In contrast to immigration and
asylum policies in Europe, which are becoming increasingly selective and restrictive as
discussed above, Turkey’s related policies and practices only partially reveal similar
trends. On the one hand, Turkey still applies the geographical limitation to the 1951
Convention Relating to the Status of Refugees and so does not offer the right of stay to
refugees originating from non-European countries. Thus, the current asylum regime
has pushed recognized refugees to settle in third countries through a long and bureau-
cratic process, available only to a small minority of refugees in Turkey (Yildiz & Sert,
2017). On the other hand, Turkey also employs liberal visa policies to nationals of third
countries who are subject to rather strict Schengen visa regulations. As a result, the
country’s borders are permeable to human mobility while the impact of externalization
continues to shape the priorities of migration and border policies.

Turkey has been subject to externalization of migration management since the early
1990s (Fine, 2018; Oelgemoller, 2011). Drawing on communications between the Inter-
governmental Consultations on Migration, Asylum and Refugees, the United Nations
High Commissioner for Refugees (UNHCR) and Turkey, Oelgeméller (2011, pp. 414—
415) suggests that Turkey was the first country to be identified as a transit space, as
early as 1987, for its role as a first asylum country for refugees fleeing conflicts in the
region, such as the Iranian Revolution, the Iran-Iraq War and the Gulf Crisis. Mean-
while, in Turkey, the 1980s was a period of government neglect towards the
phenomenon of their own nationals, and increasingly third-country nationals, crossing
into the EU. Official negligence continued until the mid-1990s when Turkey was identi-
fied as a transit zone by the EU. Under external pressure by the EU, but also equipped
with technical and administrative support, Turkey became responsible for policing
unauthorized migration flows, although the framework of legal changes was rudimen-
tary and contested at times.


https://comparativemigrationstudies.springeropen.com/migrationpoliciesglobalsouth

Ustiibici Comparative Migration Studies (2019) 7:46 Page 6 of 18

Throughout the twentieth century, Turkey was a land of immigration for
Muslim and Turkic groups from the wider region, but these arriving groups were
perceived as natural citizens rather than foreigners. According to the 1934 Settle-
ment Law, immigrants were defined as those of Turkish descent and culture who
came to settle in Turkey.? Only in the early 1990s, mass inflows during the Gulf
Crisis and at the peak of the Kurdish armed conflict in the Eastern part of the
country urged authorities to introduce regulations on the treatment of large
groups of displaced people arriving in Turkey. According to the 1994 Regulation,*
the Ministry of the Interior (Mol) became the final decision-making body for
refugee status determination (RSD), in collaboration with the UNHCR.” While
the 1994 Regulation signals the transition to international norms (Igduygu &
Bayraktar Aksel, 2012, p. 40), it did not provide a clear procedure for inter-
national protection applications until the amending document in 2006 (Soykan,
2017, p. 54). Indeed, the post-1994 period is characterised by rights violations by
Turkey, especially the right to non-refoulement and an increasing number of
cases against Turkey at the level of the European Court of Human Rights
(ECtHR) (Kirisci, 2012, pp. 67—68). Many people in need of international protec-
tion were deported before gaining proper access to the asylum process. Although
the 1994 Regulation is a milestone for migration governance in Turkey, due to
problems in capacity and implementation, it failed to filter between asylum
seekers and other categories of migrants.

Putting 1994 Regulation aside as a securitized response to regional conflict,
Turkey’s transition from having no immigration policy to the adoption of
externalization measures through the EU accession process has been gradual.
Turkey’s long-standing candidate-member status and its commitment to adopt the
EU acquis have been major anchors for Turkey’s cooperation with the EU on the
issue of migration and asylum. Immigration legislation and institutionalisation have
been mainly discussed in public and policy circles within the context of technical-
ities of the EU accession process (Icduygu, 2007; Ozcurumez & Senses, 2011;
Ozgiir & Ozer, 2010). As discussed below, this process can also be read as a case
of institutionalization of the legal production of migrant illegality through
externalization.

After the initial phase leading towards the adoption of international norms on
asylum, the signing of the Accession Partnership Agreement with the EU in 2001
provided the impetus for legislative and institutional changes in the field of asy-
lum and migration management in Turkey. The period between 2003 and 2008

3The policies shaped around this logic reveal continuity in the sense that even today, some groups or
individuals can more easily access legal residence — although the acquisition of citizenship has become more
strenuous — on the basis that they are of Turkic descent, mostly defined as Turkish speaking Sunni Muslims
(Danig & Parla, 2009).

“The legislation commonly referred to as the 1994 Regulation is officially entitled “The Regulation on the
Procedures and the Principles Related to Mass Influx and the Foreigners Arriving in Turkey either as
Individuals or in Groups Wishing to Seek Asylum either from Turkey or Requesting Residence Permits with
the Intention of Seeking Asylum from a Third Country’. The main drive for the introduction of the
regulation was the government’s concerns over border security rather than prospective EU membership-
related factors.

®As a result of the 1994 Regulation and its Implementation Directive enacted in 2006, both the Mol and
UNHCR process the applications of asylum seekers. However, Kirisci notes that, in time, the Mol came to
rely more on decisions by the UNHCR (Kirisci, 2012, p. 69).
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was characterised by legal activism in the context of Europeanization as well as
increasing civil society awareness. The adoption of the Law on Work Permits of
Foreigners, changes in the law regulating the acquisition of citizenship through
marriage and the harsher sentences introduced for human trafficking and smug-
gling in 2003 were among the important and unprecedented legal changes related
to international migration in Turkey in the post-2000 period.®

At the level of implementation, however, enforcers — primarily in the police
department — had little awareness about the legal framework and a wide space
for discretionary power. Vague terminology in the law, such as ‘Turkish tradi-
tions’, ‘political requirements’, and ‘violating peace and security’, as variously
interpreted by decision makers, served as grounds for detention and deportation
and led to various forms of human rights violations (Dardagan Kibar, 2013; HCA,
2007; Yilmaz, 2012). The nascent asylum-related civil society played an important
role in exposing arbitrary implementations of the policy in the absence of
adequate legislation.” Such insights revealed implementers were the ones to
decide on individuals’ legal status. They were not only implementing laws but
also acting as intelligence officials to decide who was allowed and who was not
(Bigo, 2014, p. 215). An experienced official from National Security confirmed
that in the absence of clear guidelines, they followed their own routines, ‘we are
provided a wide discretionary power if we think it is appropriate, we can permit
people to stay for another 6 months’.® Another one added that the control aspect
may be undermined in some cases, as the implementers may not directly feel
responsible for migrants working in the informal sector, saying that ‘the Ministry
of Labour has inspectors for it’.” In other words, differentiated inclusion was less
about legal status and more about implementation.

Several of the measures adopted in the post-2003 period continued to rely on
discretion and underpinned the technocratic character. In this period, administra-
tive, financial and technical support by the EU and its member states played an
important role in making asylum and migration a subject of governance (Ozgiir
& Ozer, 2010, pp. 138-139). Officially starting with the 2003 Strategy Paper for
the Protection of External Borders, border management, migration management
and asylum issues have been on the table as part of EU membership talks. The
National Action Plan for Asylum and Migration, adopted in March 2005, was a
product of a twinning project with Denmark and the UK conducted between
March 2004 and March 2005. The National Action Plan envisaged legislative and
institutional changes to harmonise Turkey’s asylum and migration legislation with
that of the EU acquis. The framework of the Action Plan on Integrated Border
Management, adopted in 2007, was initiated alongside another twinning project
in collaboration with the UK and France. The EU’s conditionality, and financial
and administrative support by the EU and member states, clearly marked the
novel, external and technical character of the emergence of migration governance
in Turkey (Ustiibici, 2018, p. 59).

“For a detailed overview of EU-led changes in post-2003 period, see i¢duygu and Aksel (2012).
’ Author interview with a CSO representative working on refugee rights, Istanbul, 26.11.2013.
8Author notes from unrecorded interviews at the General Directorate of Security, Ankara, December 2012.
91
Ibid.
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As an important tool of EU border externalization, after years of negotiations, Turkey
signed a Readmission Agreement (RA) with the EU in December 2013."° The readmis-
sion concerns nationals of EU Member States and Turkey, plus third-country nationals
and stateless persons who ‘entered into, or stayed on, the territory of either sides dir-
ectly arriving from the territory of the other side’ (EC, 2013). Turkey signed the RA in
2013, in exchange for the initiation of EU-Turkey visa liberalisation dialogue. In other
words, Turkish nationals’ potential visa-free travel to European countries depends on
Turkey’s efforts to stop irregular migration into the EU. Signalling the continuation of
the technocratic logic of earlier forms of externalization, the RA was represented in the
media as a technical commitment by Turkey to open ‘the borders of Europe’ for its
own nationals. There was little discussion and almost no official statements on what
the RA entailed in terms of cooperation between the EU and Turkey on matters related
to irregular migration, let alone the protection of migrants’ rights (Kilig, 2014, p. 429).
These instances of cooperation contributed to the institutionalization of the legal
framework and practices of migration management but also to the normalization of its
apolitical, technical character.

Not only EU institutions but also intergovernmental organizations have become active
in the transfer of externalization practices (Geiger & Pécoud, 2010, pp. 3—4). International
organizations have played an important role in bringing Turkey’s immigration and asylum
policies in line with the requirements of EU migration policies and contributed to techno-
cratization of migration governance. In this context, emerging activities by the UNHCR
and the International Organization for Migration (IOM) enhanced the external character
of the governance of migration and asylum issues in Turkey. A bilateral agreement was
signed in 1995 and Turkey became a full member of the IOM in 2004, revealing Turkey’s
commitment to an EU model of migration management (Fine, 2018). In close cooperation
with particular EU states, the UNHCR and the IOM, the Migration and Asylum Bureau
and the Bureau for Border Management were established in October 2008 under the Min-
istry of Interior. These two organisations, namely the UNHCR and the IOM have pro-
vided administrative support for the activities of newly staffed bureaus under the
Ministry. The establishment of these two Bureaus is indicative of the institutionalization
of the migration bureaucracy. The main mission of the Migration and Asylum Bureau
was to draft the Law on Foreigners and International Protection (LFIP). The latter, I sug-
gest, is a clear sign of the internalization of certain norms of migration governance and so-
lidified the emergence of differentiated legal status.

Internalization of external norms of governance: 2008-2014

The LFIP came into force in April 2014, envisaging substantive legal and institutional
changes that arguably brought about a new phase in the governance of immigration
and asylum in Turkey. The process has led to the institutionalisation and emergence of
a bureaucratic cadre focused on immigration in the post-2008 period. As the name sug-

gests, the LFIP includes laws regarding foreigners and asylum, bringing together

The readmission agreement between Greece and Turkey had already come into force in 2002. However,
there have been severe problems of implementation, which were due to reluctance by Turkey to agree to
readmit irregular migrants who had allegedly crossed into Greece through Turkey. Negotiations over an RA
took several years, as Turkish officials had concerns that, without being a full EU member, the country
would become a ‘dumping ground’ for irregular migrants apprehended in EU territories.
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formerly scattered pieces of legislation on the entry, stay and deportation of foreigners.
For the first time, Turkey’s asylum policy is codified as law, as opposed to secondary le-
gislation that mainly referenced regulations from earlier periods. As a major institu-
tional novelty, the law centralized policy making and implementation in the field of
international migration and asylum under the Directorate General of Migration Man-
agement (DGMM). Before the LFIP, various state bodies were simultaneously respon-
sible for policies concerning immigration.'’ As envisaged by the law, the DGMM and
its organisations that are institutionalised at the provincial level gradually took over re-
sponsibilities from the Turkish National Police.

The main motivations for the institutionalisation of immigration and asylum governance
in the post-2008 period were the commitment to the adoption of the EU acquis, preventing
additional decisions by the ECtHR against Turkey and growing international and domestic
civil society activism leading to critical reports on rights violations (Kirisci, 2012, p. 77).

The LFIP came into force after a relatively open deliberation process with stake-
holders yet without much public discussion on the subject (Kirisci, 2012; Ustiibici,
2018, pp. 75-77). Along with the technical priorities of the EU accession process, offi-
cials interviewed from various state departments, such the Ministry of Foreign Affairs,
Ministry of Interior, Ministry of Labour, widely referred to Turkey’s ‘own dynamics’ —
mainly the growth in the Turkish economy since the economic crisis in 2001 — to
justify the conviction that Turkey’s need for these reforms had become widespread re-
gardless of EU accession prospects. At the same time, there was little reaction among
stakeholders in Turkey on how EU-inspired restrictions on the entry of foreigners
would impact the different types of migrants within the ongoing, relatively lax mobility
regime between Turkey and its neighbours in the East and South. In other words, there
was little discussion on the unregistered foreign labour force, mostly coming from less
wealthy countries in the wider region, which has predominantly been informally
employed in small and medium sized workplaces in construction and related industries,
as well as in sectors such as leather, textiles, agriculture, care and tourism (Toksoz,
Erdogdu, & Kagska, 2012, pp. 72-76).

Interestingly, there were few public debates and hardly any negative views on this
emerging immigration policy realm during the preparation and legislation processes.
Civil society actors who contributed to the policy making process acknowledged that
opposition parties were also constructive as ‘was the case with similar EU alignment
measures’.’> As highlighted by a civil society representative, ‘as the issue was not con-
sidered as political, the discussions were held in a technocratic way’.13

The LFIP aims at providing a clear differentiation amongst asylum seekers, legal mi-
grants and unauthorised migrants (Tolay, 2012) as an extension of ongoing practices of
externalization along the EU-Turkey border. On the one hand, apprehensions, deten-
tions and deportation continue to be the main pillars of migration control and the
DGMM detention capacity has increased over the years (Grange & Flynn, 2014). On
the other hand, as direct response to ECtHR decisions against Turkey, the law ensures

""The most prominent of them are the Department of Foreigners, Border and Asylum under the Directorate
of General Security of the Ministry of the Interior and the Deputy Directorate General for Migration,
Asylum and Visa under the Ministry of Foreign Affairs.
iAuthor interview with a CSO representative working on refugee rights, Istanbul, 26.11.2013.

Ibid.



Ustiibici Comparative Migration Studies (2019) 7:46 Page 10 of 18

procedural guarantees, the right to appeal decisions on entry bans, detentions and de-
portations. The LFIP responds to critiques from different actors, through standardized
treatment of foreigners and leaving less room for discretion in the hands of authorities,
especially with respect to deportation and detention decisions (Dardagan Kibar, 2013).

Highlighting the novel aspect of the law, one official from the police department ex-
plained the aim of the law as follows: “The food comes into the body, if it is good [legal]
it is digested; if it is bad [illegal], it is thrown away’.!* While he implies a degree of ab-
sorption, reservations from earlier periods have been safeguarded (Ozcurumez &
Senses, 2011). Provisions in the law ensure the principle of non-refoulement, access to
asylum and enjoyment of fundamental rights by asylum seekers and refugees. However,
the LFIP does not lift Turkey’s geographical limitation on the Geneva Convention; only
those from European countries can be admitted as refugees in Turkey. As codified in
the LFIP, asylum seekers from non-European countries, if recognized, would become
‘conditional refugees’ and eventually be resettled to third countries. As the metaphor in
the quote above suggests, the content of the law arguably aims to reinforce its filtering
function between asylum seekers’ legitimate right to stay, eventually to be re-settled,
and the illegitimate presence of irregular migrants and fraudulent asylum applicants.

The legal framework coupled with implementation had already differentiated among
groups seeking protection before the Syrian displacement escalated. As was clear from
interviews with civil society representatives in 2012, because of the high number of ap-
plicants, applicants from Afghanistan and Iran could ‘pre-register’ and be sent to satel-
lite cities. Their RSD process would only start in the following years. In other words,
back in 2012 ‘an Iranian could only have UN registration date for 2014 and an Afghan
for May 2015”."° In particular, asylum seekers from Afghanistan appeared to be at the
bottom of the hierarchical functioning of international protection, as UNHCR later to-
tally suspended their registration process, because they are considered to come from a
safe country and hence were potentially subject to deportation. LFIP’s measures and
implementation at best provide a humanitarian basis for protection and were far from
providing a long term solution. Interestingly, the arrival of Syrian refuges, initially wel-
comed to camps in cities bordering Syria, was not part of discussions concerning the
enactment of the LFIP. Echoing the general lack of public and parliamentary discus-
sions on the subject of immigration and asylum (Tolay, 2012), officials considered the
flows from Syria to be temporary and hence refrained from reflecting on long term
solutions.

Externalization and the challenge of mass migration: 2014-onwards

Since 2011, Turkey has faced mass flows of Syrians fleeing civil war, who were initially
settled in camps in the South-East region bordering Syria and called ‘guests’. The label
‘guest’, a non-existent category in international law, underscores the expectation of
Turkish authorities that the conflict would end in the near future and Syrian refugees
would return to Syria. Despite the dramatic increase in the number of non-camp refu-
gees, there was no legal framework or publicly available policy document on how the
‘guests’ from Syria would be incorporated, except for circulars on access to free public

" Author notes from unrecorded interviews at the General Directorate of Security, Ankara, December 2012.
PInterview with a CSO representative working on refugee rights, Ankara, 18.12.2012.
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health services and education. In other words, the vague policy response to Syrian dis-
placement was not necessarily EU-driven as in the post-2008 policy developments, not
as securitized as in the case of 1994 regulation explained above.

Finally in October 2014, the Regulation on Temporary Protection (RTP) specified the
terms of registration and stay in Turkey without determining the length of protection.'®
In general terms, the LFIP had distinguished between legal migration, irregular migra-
tion, international protection and subsidiary protection. Although temporary protection
as a legal status is not recognized in international law, Syrians under temporary protec-
tion are neither (conditional) refugees nor asylum seekers under the LFIP (Ineli-Ciger,
2015). The enactment of the RTP, based on Article 91 of the LFIP, gave rise to a new
category and a new level of legal differentiation when compared to those entitled to
international protection in terms of the level of access to rights and recognition. In the
case of Syrian refugees, we see that their entitlement to temporary protection is legally
constructed upon their overwhelming numbers, vulnerability and immediate need for
protection, whereas all other categories of people claiming international protection in
Turkey are required to prove their need for protection.

When compared to other categories of asylum seekers, Syrians under RTP have easier
access to registration, services and aid than conditional refugees from non-European
countries waiting to be re-settled, asylum seekers waiting for their status to be deter-
mined by the DGMM and the UNHCR, and asylum seekers not admitted to asylum
procedures or the re-settlement scheme. Syrians under RTP initially entered Turkey
through an open door policy and could choose their city of registration, whereas asy-
lum seekers from other nationalities are required to reside in their designated ‘satellite
city’ upon registration with authorities. Meanwhile, Syrians are largely excluded from
RSD procedures to be re-settled in a third country. Plus, once they register in a prov-
ince, their mobility within the country is also subject to restrictions like other asylum
groups.'” In the end, the RTP gave rise to an ambiguous legal category that can be ter-
minated by at the discretion of policy makers.

Unlike previous periods, the government response to Syrian refugee reception was
politicized by opposition political parties, yet the articles suggests the governance of
forced migration in post-2015 period carried the legacy of the earlier technocratic ap-
proach. Refugees on the route to European countries as a spill over effect of the Syrian
conflict reinforced migration diplomacy between Turkey and the EU despite the fact
that Turkey’s prospects for EU membership have long since faded away. The EU-
Turkey Joint Action Plan enacted in November 2015 and the EU-Turkey statement on
additional action points of March 2016 were an outcome of the EU governments’ panic
due to the increasing number of migrants and refugees arriving in Europe during the
summer of 2015 and media attention on ‘border spectacles’ along the Aegean shores.
The mobility of refugees and migrants from Syria and other source countries transiting
through Turkey towards Europe in summer 2015 has consolidated migration as a dip-
lomatic bargaining tool within ongoing migration diplomacy between Turkey and the

'®Note that RTP was not directly part of Turkey's EU-ization efforts. In content, it diverges from EU Regula-
tion on Temporary Protection as it does not specify the maximum time limit of the protection and does not
provide access to RSD procedures upon termination (Ineli-Ciger, 2015 p.31-32).

7Syrians in Turkey, as well as other asylum-seeking groups, are eligible to benefit from rights and services
only in the province where they are registered with the authorities.
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EU (fgduygu & Ustiibici, 2014). In this context, along with earlier instruments of
externalization, the statement illustrates different aspects of the production of differen-
tiated legal status within the interplay between control and humanitarian intervention.

The Turkey-EU statement of March 2016 had three important components. The first
involved the return of all new irregular migrants crossing from Turkey to the Greek
islands as of 20 March 2016. Second, the statement declared the intent to resettle one
Syrian from Turkey to the EU for every Syrian returned to Turkey from the Greek
islands. Third, financial aid was channelled to Turkey to improve the living conditions
of refugees. In return, Turkey was promised a re-energizing of membership negotia-
tions and the continuation of negotiations on visa liberalization for Turkish nationals
travelling to EU countries. In line with the discussion on the Readmission Agreement
of 2013, the statement was presented in the media as a ‘technical commitment’, a polit-
ical requirement that would ensure the continuation of successful negotiations between
the EU and Turkey. In this sense, the technocratic character of the policy discussion
continued to mark the governance of international mobility in Turkey as of early 2016
and to overshadow its socio-legal implications, despite an unprecedentedly high num-
ber of newly arrived refugees and increasing resentment towards Syrians (ICG, 2018).

Experts in the EU and Mediterranean have evaluated the forced return of migrants from
the Greek islands as the most problematic aspect of the March 2016 statement and EU fi-
nancial support to be channelled for the integration of refugees as the least problematic
aspect (Ustiibici, 2017). While the deal arguably gave the upper hand to Turkey in the on-
going migration diplomacy (Atag et al., 2017) and consolidated the role of migration as a
bargaining tool in Turkey-EU relations, the ways in which it brought pertinent aspects of
externalization re-constructing migrant illegality into the picture should be highlighted. In
other words, the statement not only provides evidence for the continuation of
externalization dynamics filtering among migrant groups and thus contributing to the
international production of migrant illegality, it exemplifies the interplay between the dy-
namics of control and humanitarian intervention in the governance of migration.

With the Turkey-EU agreement in March 2016, Turkish authorities have increased
land and sea patrols within the humanitarian discourse of saving lives, as was made
clear in the Commission’s report: “The short-term objectives of the framework are to
“save lives in the Mediterranean Sea; increase the rate of returns to countries of origin
and transit”; and “enable migrants and refugees to stay close to home and to avoid tak-
ing dangerous journeys” (Frelick et al, 2016, p. 208). Intending to filter Syrians from
non-Syrians, the implementation of the deal reinforces the international production of
migrant illegality. By law, Syrians who cross the border are no longer under temporary
protection, but an exception is made for Syrians readmitted from the Greek islands in
the context of the Turkey-EU deal. In practice, however, there is evidence that for Syr-
ians who are returned from the Greek islands, re-registering under the RTP is not al-
ways possible. Furthermore, the majority of people apprehended at the Turkey-Greece
border are from other countries, such as Afghanistan, Pakistan, Iran and Iraq but also
Algeria, Morocco and Tunisia. Reports reveal that they have been detained and
deported by Turkish authorities (Ulusoy & Battjes, 2017).

The strengthening of the securitized approach envisaged by the deal can be extended
to other developments in the aftermath of March 2016 whereby the control aspects of
externalization have become much more visible. The Turkish government constructed
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walls along the Turkish side of the border with Syria and another is under construction
along the Turkey-Iran border. Such measures reveal the contagious impact of border
externalization (Ustiibici & I¢duygu, 2018). In addition, under the state of emergency in
Turkey declared in July 2016 in the aftermath of a failed coup attempt, Decree Law No.
676 expanded the scope of deportations, facilitating the refoulement of people under
international protection and RPT under the auspices of national security and restricting
the right to appeal (Sar1 & Dinger, 2017, pp. 77-78). Although Syrians under temporary
protection are also subject to deportation under the decree, the haphazard forced re-
turn of thousands of Afghan nationals crossing the Turkey-Iran border in large num-
bers in mid-2018, in addition to detention in urban centres and deportation, reveals the
differentiated treatment of various groups with potential asylum claims (Zaman, 2018).

The financial support channelled to Turkey for improving the situation of Syrian refu-
gees has been the least problematized part of the deal by experts in the field (Ustiibici,
2017). Even within the context of humanitarian intervention, however, a direct outcome
of externalization has been the reinforcement of legal hierarchies with interrelated aims of
controlling certain groups. The biggest portion of financial support went to cash transfers,
a joint venture by the World Food programme, the Turkish Red Crescent and the Turkish
government. The programme introduced cash transfer through banks for family members
of non-camp refugees in Turkey. The selection of families benefiting from cash transfers
highlights again differentiation among the communities seeking protection based on legal
status and degrees of vulnerability (Sozer, 2019). As reported by the European Commis-
sion, with a 1 billion euro budget, 1.3 million Syrians in Turkey are benefiting from the
Red Crescent Card as of April 2018, funded by the Emergency Social Safety Net. Benefi-
ciaries have an average household size of 5.8 people.

Despite the legal privileges that distinguish one category from another, these categor-
ies create a lot of uncertainties for individuals subjected to them. Even Temporary Pro-
tection, which on paper enables Syrians to enjoy access to rights and services that other
refugee groups cannot, is far from providing a long term solution towards settlement
and integration. As part of the measures regarding integration, the Regulation on Work
Permit of Refugees under Temporary Protection was introduced in January 2016, part
of the agenda from the EU-Turkey Joint Action Plan of November 2015. The regulation
has enabled easier access to work permit procedures for Syrians under TP. This scheme
was later adopted for other groups who are conditional refugees under the law. By
March 2018, reportedly only 20,000 work permits had been issued for Syrians under
TP in Turkey.'® Putting this figure in perspective, there are over 2 million Syrians of
working age under temporary protection in Turkey; this reveals the limitations of inte-
gration measures. The regulation introduces a maximum 10% quota for the employ-
ment of Syrians in most sectors. In practice, the work permit regulation prioritizes
those with financial and cultural capital, such as business owners, young refugees with
linguistic skills or those with connections employed by the non-profit sector, leaving
most Syrians and other groups seeking international protection in the hands of a highly
informal and abusive labour market."

®The media has reported that as of March 2018, there were a total of 39,935 Syrians granted work permits
in Turkey. Based on data provided by the Ministry of Labour and Social Security, around half of them
(19,578) are under TP while the rest have regular residence permits to reside in Turkey. Out of the total
number, 13,327 Syrians have their own business.
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Nevertheless, one may say that Syrians under RTP are near the top of the legal hier-
archy amongst asylum-seeking communities in terms of accessing services and benefits,
despite their exclusion from the RSD process and discretionary nature of their status.
However, given the discrepancy between law and practice, their experiences in the
labour market and social life are quite similar to other refugee and migrant groups. In-
deed, in the treatment of Syrians under the RTP in Turkey, one may clearly observe
how humanitarian and control regimes operate together and how such operations are
not limited to direct measures of border externalization. The spirit of these laws and
the mechanisms of their implementation are inspired or influenced by technocratic and
external migration governance. Hence, the analytical approaches to recent interventions
should draw parallels to early forms of migration governance, inscribed in the external
and technical approach. At the same time, there is room to recognize the continuation
of the interplay between control and humanitarian intervention, seen as a significant
component of border externalization.

Concluding remarks

The externalization of border and migration policies has become the central policy
framework for the governance of international migration for the European Union, with
implications for its wider region, especially for countries such as Turkey. Dealing with
socio-legal implications, this article has discussed that the emergence of differentiated
legal status amongst migrants and refugee groups have been one outcome of
externalization measures in Turkey and that this process was embedded within a
technocratic approach to migration governance despite recent politicization. The article
has demonstrated that the symptoms of “multi-layered governance regime” or “differ-
entiated inclusion” as raised by recent scholarship on Turkey were already there before
the Syrian refugee situation erupted. The conceptual part has laid out that emerging
(multi-layered) migration governance in Turkey need to contextualized and conceptual-
ized as an extension of control and humanitarian dynamics of border externalization
that had already started in early 2000s. The empirical parts provided an overview of mi-
gration governance in Turkey highlighting the changes and continuation in dynamics
of governance over three distinct periods of externalization since the early 1990s.The
empirical analysis has provided evidence that certain aspects of externalization in terms
of migration governance have been procedurally internalized without too much atten-
tion to their socio-legal implications.

Migration governance in Turkey has initially been underpinned by the increasing in-
volvement of the EU in the border infrastructure and, later, the legal infrastructure of
‘transit countries’, as well as the increasing activities of international/ intergovernmental
organizations such as the UNHCR and IOM. The new legislation and institutions since
2008 marked the shift from no policy to a policy on immigration and asylum or from
discretion to technocratic approaches to migration governance. They also gave rise to
emergence of more rigid categories than before, such as legal migration, irregular mi-
gration, international protection and subsidiary protection as distinguished in LFIP,

marking the internalization of the filtering aspects of externalization dynamics.

The Turkish government has invited a number of Syrians to apply for citizenship, especially skilled and
educated individuals. The outcomes of this policy have yet to be researched and discussed but it clearly
reveals another equally contradictory form of filtering in naturalization practices.
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Curiously enough, in the case of Turkey these developments have occurred in an en-
vironment where refugee and migration issues have not been part of an informed polit-
ical discussion. This trend has recently changed, as authorities have realized that
Syrians under TP are likely to stay for a longer term than initially envisaged. As a con-
sequence, since 2012, there has been an overwhelming focus on Syrian refugees at the
level of policy and humanitarian intervention without much discussion on other
groups. The article acknowledges that response to Syrian refugee reception has led to
the politicization of migration governance at a greater degree than earlier periods. At
the same time, it also has the legacy of the earlier technocratic approach especially after
2015. Therefore, there is still empirical ground to discuss the socio-legal impact of
externalization.

Responses to the Syrian refugee issue in Turkey display continuities in governance
from previous periods, such as the external and technical character of policy making,
seeing migration policies as part of relations with the EU and making migration gov-
ernance a more explicit bargaining tool. Accordingly, the external and technical charac-
ter of pre-existing practices of migration management had an impact on the relatively
lower level of politicization of international migration in Turkey at the onset, shaping
the production of differentiated legal statuses that has become much more obvious in
the aftermath of the Syrian crisis. Externalization coupled with Turkey’s multi-layered
governance have had a filtering effect; where all groups are controlled, some are made
subject to humanitarian intervention. Additionally, the treatment of Syrian refugees in
Turkey has been characterised by the logics of control and humanitarianism. This
process has arguably been reinforced with the implementation of the Turkey-EU state-
ment of March 2016.

It is clear that externalization is now the main plank of EU migration policy (Frelick
et al., 2016, p. 208), if not of the global approach to migration governance. Despite the
already controversial outcomes of the Turkey-EU deal, migration diplomacy between
Turkey and the EU is likely to stay on the agenda regardless of the future of EU acces-
sion talks. The impacts of externalization leading to different forms of migration diplo-
macy is yet to be theorized and Turkey provides a very rich empirical case to further
explore migration governance between external and internal dynamics.

Regulatory measures similar to European externalization are already in place in North
American and South East Asia. These externalization policies have the potential to
reinforce differentiation amongst migrant communities in third countries, disguising
complexities involved in these differentiations, as they are built on technocratic frames.
Further research may explore to extent to which humanitarian discourse is subordi-
nated to a control discourse in various contexts, taking into account the potential im-

pact of externalization on historical patterns of ‘South-South’ mobility.
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